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CURRENT TOPICS. 





A conflict of authority has arisen. between 
the Circuit Courts of the United States, sit- 
ting at Boston and San Francisco respec- 
tively, regarding the proper interpretation te 
be given to the treaty with China and the 
Act of Congress, of May 6, 1882, known as 
the ‘‘Chinese Prohibitory Act,’’ in cases which 
seem to be exactly similar in the facts and 
questions presented. In the Massachusetts 
case, Captain Douglass, of the British bark 
Irene, was charged with unlawfully bringing 
‘a ‘Chinese laborer’’ into this country in the 

‘person of Ah Shong, who came as a ship car- 
penter, and who, although Chinese in race, is 
a British subject. The defense was based 
upon the theory that the legislation in ques- 
tion was intended to exclude only subjects of 
the Empire of China, and could be extended 
to no others. The Court (Lowell and Nel- 
son, J. J.) adopted this view in its opinion, 
saying: ‘*Thé term ‘Chinese laborers,’ as 
used in the act, must have the same significa- 
tion as when used in the treaty, and be held 
to mean subjects of the Government of China, 
to which the provisions of the treaty relate. 
For these reasons we are of the opinion that 
the inhibitions of the act are not to be con- 
strued as applying to persons of the Chinese 
race, who are not and never were subjects of, 
or residents within the Chinese Empire. As 
Ah Shong is a person of this description, the 
defendant cannot be guilty of a violation of 
the act and is, therefore, entitled to be dis- 
charged.’’ 

In the California case the objectionable 
Chinaman, Pung Ah Lung, was also a British 
subject, having been born on the Island of 
Hong Kong after its cession to Great Britain. 
The Court (Field, Justice and Sawyer J.) 
differed from the view expressed in the Mas- 
sachusetts case, and held that while the act of 
Congregs in question was intended, certainly, 
to enforce the provisions of the stipulations of 
the supplementary treaty with China, that ‘was 
not its sole object but that it went further and 
sought to free the laboring classes of the 
United States, from 'a competition |with 
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Chinese labor which experience had shown to 
be peculiarly irritating and exasperating and 
in its ultimate effects upon the white laborer 
even degrading, that the peculiar physical 
characteristics and habits of the chinese la- 
borers, their frugal habits and singular ability 
to live in the narrowest quarters without appar- 
ent injury to health, their contentment with the 
simplest fare, and above all the absence of the 
institution of the family, among them, gave 
them undue competitive advantages over the 
the white laborer, who demands, beyond the 
barest subsistence, the comforts of a home and 
the means for the support of a family and the 
education of children. For the purpose of 
preventing this ruinous competition, the act 
was passed,and provided for the return of the 
immigrant Chinese laborer, (who came in vio- 
lation of the act) not to the Empire of China, 
but to ‘‘the country from whence he came.”’ 

It is not our province to express any opin- 
ion as to the soundness of either of these op- 
posing views. We cannot refrain, however,from 
observing how perfectly each of these courts, 
both able and both unquestionably pure, re- 
flects in its judgment, the shade of surround- 
ing local opinion. The fact that the ideas, 
feelings, and arguments the puplic mind of 
Boston, and of San Francisco, respectively, 
can find such perfect expression in the Federal 
courts sitting in those places, is an emphatic 
vindication of the wisdom of the framers of the 
constitution in providing for ‘tone Supreme 
Court,’’ so constituted as to be free from all 
local color in its decisions. 








ON THE DEGREES, OR KINDS, OF NEG- 
LIGENCE IN OUR PRESENT AMER- 
ICAN LAW. 





I. Concerning the Degrees.—Negligence is 
the antithesis of diligence. It is an act of 
omission which signifies not only a want of 
care, but also an injury to a positive right.! 
To be a ground of liability it must be either 
a violation of a duty imposed by law, or a 
breach of an obligation created by contract.” 
It follows, therefore, that its existence, char- 


1 See an article, ‘‘Res Ipsa Loquitur,’’ by Hon. S. 
D. Thompson, 10 Cent. L. J. 261. 

2 Kahl v. Love, 37 N. J. L. 5; Providence, etc. R. 
Co. Vv. , 2 RI. 409; Dr. Wm. G. Hammond’s 
Synopsis of Torts, } 
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acter and degree are determined by the law 
of torts, or of contracts, accordingly as it 
gives rise to actions ex delicto or actions ex 
contractu. 

There are then two divisions of negligence, 
which may be denominated tortious and con- 
tractual. The distinction between them springs 
from the different sources of the rights af- 
fected, and it affords a reason why the same 
rules of law are not applicable to both. Tor- 
tious negligence is a failure to perform a duty 
which is positive with reference to one’s own 
conduct and property, and negative with ref- 
erence to the property and lawful conduct of 
others. This duty is imposed by law irre- 
respective of personal choice, and is eludible 
under the terms and stipulations of no con- 
tract.2 Contractual negligence, on the other 
hand, is the breach of an obligation created 
wholly by private agreement. By this agree- 
ment the obligor super-adds to his negative 
general duty a positive duty with reference to 
the person or possessions of the obligee. In 
brief, tortious negligence is a failure to use 
one’s own property with that care and cir- 
cumspection required by law: while contract- 
ual negligence is a failure to bestow on an- 
other person, or his property, that degree of 
care and foresight for whieh he has contracted. 

Co-existent with the duty enjoined by law, 
is the measure of diligence, skill or circum- 
spection required. The weight of authority 
decides it to be that diligence and foresight 
which an ordinarily prudent man would exer- 
cise under the same circumstances.* ‘This 
standard of care is just, accurate and easily 
obtained; for it is itself a product of which 
the circumstances of the case under investi- 
gation are a chief factor. The jury consider 
all the facts of the accident, or the transac- 
tion, the character of the parties, the nature 
of their business, the lawfulness of their con- 
duct, and then find whether or not the defend- 
ant acted as an ordinarily prudent man would 
have acted,—not in his family affairs, or on 

3 Cleveland R. Co. v. Curran, 19 Ohio St. 1; Farn- 
ham Vv. Railroad Co., 55 Pa. St. 62; M. & O. R. Co. v. 
Weiner, 49 Miss. 725; Gunter v. Grainteville Mf’g Co., 
15 8. C. 443; Rose v. Des Moines Valley K. Co., 39 Ia. 
246; Read v. St. Louis, etc. R. Co., 60 Mo. 199. 

4 Railroad Co. v. Jones, 95 U.S. 441; Sleeper v. 
Sandown, 52 N. H. 244: Powers y. Council Bluffs, 50 
Iowa, 197; Brown v. Kendall, 6 Cush. 296; Cotton 
Press Co. v. Bradley, 52 Tex. 587; Brown v. New 
Albany R. Co., 58 Me. 384; Turpike Co. v. Railroad 


Co., 54 Pa. St. 345; Hare & Wallace’s Notes to Coggs 
vy. Bernard, 1 Smith’s Lead. Cases, 424. 





another occasion,—but in the same situation 
in which the defendant himself was placed. 
Such a degree of care is a compliance with all 
the demands of the law; a want of it is neg- 
ligence, for which the defendant, or the 
plaintiff in a case of contributory negligence, 
is liable. If the negligence be less than this, 
it is not actionable, and is therefore no neg- 
ligence in the eye of the law; if it be greater 
than this, it is still actionable only, and no 
new liability is created by describing it with 
an epithet. It is true that punitive damages 
are allowable in many actions for negligence ; 
but this is so because of the additional facts 
of fraud, recklessness or utter indifference to 
suffering and death. When these facts en- 
ter into the offense, it is no longer one of 
negligence proper, and is, consequently, not 
within the domain of this essay. 

The law of bailments, which governs in all 
cases of contractual negligence, proceeds on 
the principle of an independent standard for 
each of the infinite number of degrees of 
skill and care for which the parties may con- 
tract. But to provide a standard for each de- 
gree so fixed upon, is both impractical and 
hopeless of accomplishment. In tortious neg- 
ligence no two sets of facts are precisely alike, 
and no two sets are certain to contain a fact 
common to both. Hence, classification is im- 
possible, and a standard applicable to every 
case must be sought. The cases of contract- 
ual negligence, however, are easily grouped 
into classes which have a common fact and to 
which the same standard of care may be ap- 
plied. These facts are three in number: 1. 
Sole benefit of bailor; 2. Sole benefit of 
bailee; 3. Mutual benefit of both. The cor- 
responding standards of diligence are: 1. 
That diligence exercised by a very inatten- 
tive man of common sense in the management 
ef his own general affairs; 2. That care and 
foresight manifested by a very cautious and 
unusually prudent man in his own business 
matters; 3. That diligence and circumspec- 
tion displayed by an ordinarily prudent man, 
capable of caring for a family, in the man- 
agement of his own general affairs. Omis- 


§M.& St. P. R. Co.v. Arms, 91 U.S. 489; Edel- 
mann V. St. Louis Transp. Co., 3 Mo. App. 503; Childs 
v. Drake, 2 Met. (Ky.) 146; Chicago R. Co. v. Seurr, 
59 Miss. 456; Pennsylvania R. Co. v. Brooks, 57 Pa. 
St. 339. 

6 Jones’ Essay on Bailments, 23; Story on Bailments, 
secs. 3 and 23, 
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‘sions of these degrees of care are known to 
every lawyer as gross, slight and ordinary neg- 
ligence. The prominent features of this doc- 
trine are, that there are three standards in- 
stead of one; that these standards are 
arbitrary and independent of the facts of the 
cases to which they are applied; and that the 
proper standard for each case is determined 
by the reward given for care, and not by a 
rule of law. Why these standards are dis- 
similar to that of the law of torts, is explain- 
ed by their civil law origin. The entire law 
of negligence could doubtless be freed from 
complexity by abrogating these civil law de- 
grees and standards, and making reward for 
diligence a fact for the jury toconsider. But 
the above is the bailment law of negligence, 
as expounded by Sir Wm. Jones and Mr. 
Justice Story,? and the reasons advanced are 
conceived to be the true basis of the doctrine 
and the grounds of its adoption. The ques- 
tion now is, are these degrees of negligence, 
recognized in our present American law? 
With the aid of the above classification and 
principles, derived from numerous decisions 
and from the nature of negligence itself, it is 
now purposed to examine the law of pleading, 
the language of the statutes, the reports of 
the leading States, and several American cases 
often cited as authority for the abrogation of 
all the degrees. Before proceeding, however, 
it is desirable to point out the double use of 
the words, slight, gross and ordinary. ‘*They 
are words of description and not of defini- 
tion,’ is the language of Lord Cranworth, 
and of many American judges. This is both 
true and untrue. They are clearly words of 
description in the law of torts; for they may 
in every case be omitted, or be substituted by 
such adjectives as trifling, cupable or com- 
mon, without affecting the rights and liabili- 
ties of the parties. In the law of bailments, 
however, they are not merely descriptive,— 
they express an essential part of the cause of 
action, and indicate the point on which the 
case will turn. Their importation into the 


7Story on Bailments, secs. 17-23; Jones’ Essay on 
Bailments, 23. Both of these writers state this as the 
civil law, but they are disputed by Donellus, Le Brun 
and Thomasius. See 8 Am. Law Rev. 649; also, Story 
on Agency, sec. 184, note by Greene, Editor of the 
ninth edition. 

8 See Siegrist v. Arnot, 10 Mo. App. 207, where 
Thompson, J., speaks of gross as often used in the 
sense of culpable. 





latter branch of law with the technical mean- 
ing attached to them in the former was wholly 
unauthorized and is the source of much con- 
fusion. Sir Wm. Jones used them as sub- 
stantives, not as mere adjectives. He wrote 
exclusively of bailments, and employed these 
words in no instance of negligence uncon- 
nected with an express contract; nor does he 
anywhere intimate that they ever had, either 
in the civil or the common law, the same sig- 
nification or technical meaning, in actions 
for the violation of a general duty, which he 
gives them in the law of bailments. 

Negligence is an ultimate fact, and must 
be so pleaded both at common law and under 
the Codes.° A petition is not demurrable for 
a failure to cover any particular degree, even 
where evidence of gross negligence is held 
necessary for a recovery.1° The simple alle- 
gation of negligence is sustained by proof of 
a want of due diligence, and the liability of - 
the defendant is thereby established. It 
seems very clear that no degrees of negli- 
gence are recognized by the law of pleading, 
whether the action be in tort or in contract. 
Nevertheless, this can not be adduced as a 
conclusve argument against the degrees of 
negligence in bailments ; for the rules of plead- 
ing were firmly settled long prior to Coggs v. 
Bernard, or to Sir Wm. Jones’ celebrated 
essay. 

The statutory law of negligence is meager 
but uniform in spirit. In some statutes the 
words neglect and negligence are unaccom- 
panied by any modifying terms or restrictive 
expressions ;' in others they are qualified by 
the words wilful, gross or culpable, but never 
by slight or ordinary.12 These words are un- 
defined by the statutes, or by the cases de- 
cided under the statutes. The civil law de- 


9 Bliss on Code Pleading, sec. 211. Chitty on plead- 
ing contains no precedents for pleading negligence as 
gross, slight or ordinary; nor does the learned au- 
thor state that it ought in any case to be so pleaded. 

10 Nolton v. West. R. Co., 15 N. Y. 450, at end of 
opinion. 

ll Michigan Statutes, 1871, ch. 75, sees. 45 and 54; 
Michigan Statutes, 1871, ch. 212, sec.1; Michigan 
Statutes, 1873, art. 5, sec. 7; Missouri Revised Stat- 
utes, secs. 887, 2121, 2124; Texas Statutes, 1869, art. 
2236 


12 New York Statutes, Part IV., ch. 1, tit. 2, sees. 
6 and 18; Missouri Revised Statutes, secs. 1238 and 
1264; Tennessee Statutes, sec. 4637; Texas Statutes, 
1869, art. 15; Kansas Statutes, sec. 1355. The Iowa 
Statutes are similar to those of Michigan; Wisconsin 
Statutes to those of Missouri; and Minnesota Statutes 
to those of New York. 
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grees are in no instance recognized, unless 
the use of the word gross be evidence of such 
recognition. But gross appears to have been 
adopted or rejected according to the taste of 
the legislators, and not in conformity with any 
legal principle. Gross and culpable are used 
interchangeably, and in every case they might 
be omitted without impairing the sense or 
force of the statutes. In all the Codes acces- 
sible to the writer, the use of these two words 
is confined to enactments of which the object 
is the protection of human life; and, as has 
been well observed, where human life is in- 
volved, any degree of negligence may be 
called gross or culpable. The statutes, with 
one exception,!* establish no standards of dil- 
igence. And furthermore, there are no States 
which provide different penalties for various 
degrees of negligence, as would be necessary 
if they regarded such degrees as distinct 
causes of action. The only conclusion war- 
ranted by the statutes is, that there are no 
specified degrees of negligence in our Amer- 
ican law. This conclusion, however, does not 
affect cases of contractual negligence ; for the 
requirements of a statute are a duty and not 
a matter of private agreement. 

The great well-spring of the law of negli- 
gence is the decisions of our Supreme Courts. 
The cases may be thus classified: (1), Those 
purely ex delicto; (2), those purely ex con- 
tractu; (3), those in which an action in either 
form is maintainable. The first class is rep- 
resented by Stout v. S. C. & P. R. Co.!4 
The company left its turn-table unlocked and 
and unattended, and a small boy received a 
severe injury while playing thereon. Dillon, 
J., affirmed the rulings on which a verdict 
was rendered for the plaintiff, on the ground 
that the defendant had not exercised that care 
which an ordinarily prudent person would 
have exercised in the same situation. And in 
another case, where a railroad company was 
sued for killing a cow on a public crossing, 
the Supreme Court of Missouri, speaking 
through Wagner, J., on the appeal, said: 
‘*The word gross has been frequently used by 
judges in discussing this question, but I deem 
it wholly unnecessary. * * * * The 
question is actual negligence, and if the jury 
found that it is sufficient.’””2> The law of 


13 Texas Statutes (1869), art. 2236, concerning hom- 
icide. 

14 2 Dillon (C. C.), 294. 

15 McPheeters v. Hannibal, etc. R. Co., 45 Mo. 22. 





negligence in actions ex delicto, as declared by 
these eminent judges, is the law of the land; 
and we are spared any further citation of au- 
thorities for the doctrine by the fact that pro- 
longed search has not disclosed a case which 
turns on the civil law degrees and standards 
of care. Andin truth, no such case could 
arise; for the law of torts knows nothing 
about compensation for exercising due care, 
and we have seen in the law of bailments that. 
the question of reward or compensation de- 
termines whether negligence be slight, gross 
or ordinary. 

The second class includes all bailments, ex- 
cept those to common carriers and inn-keep- 
ers, who, in accordance with public policy,. 
are held responsible for all goods which are 
entrusted to them and are not destroyed by 
the act of God, or by a public enemy. It is 
confidently asserted, after a careful examina- 
tion of the reports, that the law of bailments, 
as laid down by Mr. Justice Story, is recog- 
nized by the courts of this country, and that 
bailment cases are decided according to the 
principles of the civil law degrees of negli- 
gence and standards of care. Even those 
courts which repudiate the degrees in their 
decisions for or against the validity of con- 
tracts which protect carriers from liability for 
their own negligence, are careful to restrict 
their repudiation of the degrees to the partic- 
ular state of facts at bar, as the following 
language proves: ‘‘Wedo not mean to say 
that in no case does the distinction in the de- 
grees of negligence exist.’’4® In Express Co. 
vy. Kountze Brothers,!? an action for gold 
seized by a public enemy, and decided by 
Justice Davis, who repudiates the question of 
degrees in tortious negligence, it was held 
that gross negligence need not be proved, the 
company being a bailee for hire, and there- 
fore bound to exercise the care of a prudent 
man—not under the same circumstances, but 
in his own general affairs. Allen, J., in a 
dissenting opinion in a case of tortious negli- 
gence, rejects the idea of ‘‘rights being based 
on the shadowy degrees ;’’!® nevertheless, he 
approves the civil law degrees of negligence 
in a subsequent case of bailment and so de- 
cides.19 In support of this view, a well con- 

16 Michigan Southern, etc. R. Co. v. Heaton, 37 Ind. 
448; also, 47 Ind. 471. 

178 Wall. 342. 


18 Smith v. New York Cent. R. Co., 24 N. Y. 222. 
19 First Nat. Bank v. Ocean Nat. Bank, 60 N. Y. 278. 
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sidered case from each of the leading States 
of the Union is cited in the note kelow. 7° 
The third class embraces all cases in which 
the injuria combines a violation of a duty and a 
breach of a contract. It is largely composed 
of actions brought by passengers against com- 
mon carriers. Public policy here plays an 
important part in creating an exception to the 
rule of ordinary care and in applying the law 
of tortious negligence in an action of con- 
tract. It exacts the utmost diligence and the 
greatest foresight in the transportation of 
passengers ; 4 and the courts enforce its ex- 
actions irrespective of the form of action, 7? 
for the duty transcends the obligation of the 
contract evidenced by the passenger’s ticket. 
Where the bailment is human life there are no 
degrees of negligence and the law of bail- 
ments does not apply.2* This principle is 
finely illustrated in Railroad Company v. 
Lockwood.” The plaintiff was injured while 
travelling on a pass which stipulated that the 
company should be responsible for no negli- 
gence of themselves or their servants. The 
Supreme Court of the United States, held that 
the stipulations were invalid; that the com- 
pany owed the plaintiff a duty independent of 
the contract, and was liable for neglecting to 
bestow the care and skill which the situation 
d-minded. And some States extend the rule 
to carriers of goods.* So, in actions of mal- 
practice, physicians and surgeons are not per- 
mitted to set up a contract against the duty 
imposed by law. They must exercise at all 
events the ordinary skill of their profession.*® 


20 Wiser v. Chesley, 53 Mo. 547; Remington v. Shel- 
don, 10 R. I. 218; Nat. Bank of Carlisle v. Graham, 
79 Pa. St. 106; Lobenstein v. Pritchett, 8 Kan. 213; 
Barrows v. Cushaway, 37 Mich. 482; Brown v. Grand 
Trunk R. Co., 54 N. H. 585; Whitney v. Lee, 8 Met. 
(Mass.) 91; Hagebush v. Ragland, 78 Ill. 40; Fulton 
v. Alexander, 21 Tex. 148; Knowles v. Atlantic, etc. 
R. Co., 88 Me. 55; MeKay v. Hamblin, 40 Miss, 472; 
Maury v. Coyle, 3t Md. 235; Scott & Co. v. Crews, 2 
Richardson (S. C.), N. 8.522, and New York cases 
cited supra. 

21 Penn. Co. v. Roy, 102 U.S. 451; Taylor v.G@. T. 
R. Co., 48 N. AH. 805; Lockhart v. Lichtentahler, 46 
Pa. St. 151; Shieley v. Billings, 8 Bush. 151; Caldwell 
v. Steamboat Co., 47 N. Y. 282. 

22 Eaton v. Lowell R. Co., 11 Allen 500. 

23 Seigrest v. Arnot, 10 Mo. App. 207; Jacobus v. 
St. P. & C. R. Co., 20 Minn. 125. 

2417 Wall. 382. 

25 Levering v. Union etc. R. Co., 42 Mo. 88; Arn- 
dorf v. Adam’s Ex. Co., 3 Bush. 194; School Dist. v. 
Hartford etc. R. Co., 102 Mass. 552. 

26 Hitchcock v. Burgett, 38 Mich. 501; Hathorn v. 
Richmond, 48 Vt. 557; Small v. Howard, 128 Mass. 
131. 





Indeed, it is indisputable that no degrees of 
negligence are recognized in the decisions of 
the third class, the law of tortious negligence 
prevailing. 

Among the leading American cases cited as 
authorities for the abrogation of the three de- 
grees is Steamboat New World v. King, de- 
cided in 1853.27 The plaintiff, a gratuitous 
passenger, was struck by a flue, which was 
blown from the boiler while the boat was 
racing. Curtis, J., in confuting the argu- 
ment that the boat was liable for gross negli- 
gence only, pronounced the degrees of negli- 
gence impracticable and undistinguishable. 
But however sound his views may be, his re- 
marks concerning the degrees were unneces- 
sary in deciding the real point at issue; for 
the court held that in such a case any want of 
skill would be actionable negligence. In 
Wells v. N. Y. C. R. Co., Sutherland, asso- 
ciate judge, makes an unanswerable argument 
in a dissenting opinion, against the civil law 
degrees, and in this he concurs with the opin~ 
ion, of the court, which declares them im- 
practical and illusory.2* But the point really 
decidéd by this case, and also by the two 
succeeding cases in the same volume, is that 
the word negligence on a railroad pass, com- 
prehends all the degrees. Granting this to be 
true, it would be idle therefore to conclude that 
there are no degrees. The civil law doctrine 
of negligence is peculiar to the law of bail- 
ments, and a decision in an action on a bail- 
ment, repudiating the three degrees, would 
be an authority in point; but no such case- 
has been found. It must be admitted that all 
the cases which reject the three degrees are 
those of tortious negligence, or those like the. 
New York cases just commented on; and that 
the weight of adverse criticism is found in 
dicta, or in dissenting opinions. 

An omission to examine comparative neg- 
ligence as an argument for the degrees would 
be inexcusable, did not the emphatic rejection 
of the doctrine by the ablest courts of the 
country destroy its force as such an argument. 
The confusion and uncertainty into which the 
courts and bar of States recognizing the doc- 
trine of comparative negligence have fallen, 
exemplifies the futility of attempting to deter- 
mine rights and liabilities in torts by the rules. 
and technical terms of bailments. A late 


27 16 Howard 474. 
2824.N. Y. 181. 
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decision sustains our statement, and proves 
“in a negative way the wisdom of distinguishing 
“between tortious and contractual negligence.”® 
“The court finds it necessary to hold that gross 
wmegligence cannot be compared, and that the 
words slight, gross, and ordinary have the 
meaning given them by Sir Wm. Jones. 
Dickey, associate judge, dissents in an opin- 
ion both humorous and satirical, and is quite 
.as logical as the majority of the court. 
II. Concerning Privity in Negligence.— 
“There are no distinct kinds of negligence, it 
‘being, like truth, indivisible into genera or 
species. The terms comparative and con- 
tributory negligence designate the delinquent 
parties rather than kinds of negligence in- 
herently different, and they may therefore be 
‘dismissed from further consideration ; for the 
law and principles of negligence are alike ap- 
plicable to the omissions of defendant or 
plaintiff. Imputed negligence, however, is a 
topic pertaining to the remissness of third 
persons and requiring investigation so far as 
it involves a principle hitherto unnoticed, viz: 
Privity in Negligence. 
imputed negligence is that which is charge- 
able to the plaintiff on account of his relation 
to the person guilty of the wart of care set 
up asa defense. This relation must be legal 
and binding; for it is well settled that the 
negligence of a stranger, or a mere compan- 
ion, is no defense to the plaintiff’s action.*° 
It may be one established by law, as that of 
parent and child; or one raised by contract, 
as that of carrier and passenger. This dis- 
tributes our subject under two heads, viz: 1. 
“The relation, one of status; 2. The relation, 
«one of contract. 
And first, when the relation is one of 
status. The status under which the most num- 
erous class of cases arises, is that of parent 
and child. The doctrine of imputing the negli- 
gence of parents to their children was first 
promulgated in Hartfield v. Roper in 1839.54 
A child two years old was sitting in a public 
road in the country, near the foot of a small 
bill. The defendant was in’ a sleigh descend- 
‘ing the declivity at ordinary speed. Before 
che saw the child his horses ran upon and in- 


2C. B. & Q. R. Co. v. Johnson, 103 Ill. 512. 
80 Lake v. Milliken, 62 Me. 240; Ricker v. Freeman, 
50 N. H. 420; Newman vy. Fowler, 37 N. J. L. 89; 
®heridan y. Brooklyn City etc. R. Co., 36N. Y. 39. 
4) 21 Wend. 615. 





jured it severely. This state of facts prompts 
the following questions, the answers tu which 
constitute the law of this subject: 

First. Was the defendant negligent? It is 
clear that if the defendant acted as an ordi- 
narily prudent man would have acted under 
the same circumstances, he fulfilled his duty. 
If he fufilled his duty, it is equally clear that 
there was no cause of action and that the par- 
ents’ want of care was an immaterial part of 
the case. Therefore all those cases in which 
the defendant was not proved careless, are 
not and can not be, authorities for the doc- 
trine of imputed negligence. The apparent 
needlessness of these remarks vanishes at the 
announcement that the origin of the doctrine 
is a dictum, and that Hartfield v. Roper is 
simply a decision that an exercise of due care 
is a good defense to an action by a helpless 
child for injuries to itself. Cowan, J., said: 
‘It seems to me that the defendants exercised 
all the care which, in the nature of the case, 
the law required. If so, it is a mere case of 
unavoidable accident, for which they (defend- 
ants) are not liable. * * * My difficulty 
in the case at bar is to find the least color for 
imputing gross negligence, or any degree of 
negligence, to the defendants.’’ There are 
other cases, too, cited both for and against 
putative negligence which resemble Hartfield 
v. Roper, in that the defendant’s due dili- 
gence dispensed with the necessity of a de- 
fense of contributory negligence on the part 
of either parents or child.22 And a distinc- 
tion ought to be taken between those cases in 
which the defendant knew from the first that 
his conduct would affect the safety of an in- 
fant, and those in which he did not know and 
had no reason to suppose that a child was 
near; for adults are bound to exercise 
greater care when in the presence of children 
or where children are liable to be.** 

Second. Was the child itself negligent? 
The degree of care and foresight children are 
expected to use is determined by their age, 
strength, and qualities of mind.** Children 


2A,.&N. R.Co.v. Flinn, 24 Kan, 627; Brown vy. 
N. A. R. Co., 58 Me. 884; Mangam vy. Brooklyn R. Co., 
38 N. Y. 455; Philadelphia etc. R. Co. v. Long, 75 Pa. 
St. 257; Chicago v. Hesing, 83 Ill. 204, 

33 Sheridan v. Brooklyn R. Co., 86 N. Y. 89; Wal- 
ters v. C. & R. I. R. Co., 41 Iowa 71. 

34 This suggests that there are no civil law degrees 
in eases of negligence of children, for the civil law 
provides no standards of care for immature, or infirm 
persons. 
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too young to have any discretion, judgment, 
or perception of impending danger, are not 
required by the law to use any care, and can 
not therefore be guilty of any negligence.* 
And if a child lacking years of discretion and 
prudence do what the law would have de- 
manded of an adult in the same situation, it 
may recover whether the parents were negli- 
gent or not.°6 Parents’ negligence can be 
imputed to a child in action in its own name 
only when it, being too young to exercise 
care, was in an improper place; or, being in 
a proper place, did what would have been a 
negligent act in an adult. 

Third. Were the pzrents negligent? If the 
parents’ want of care in any case be sufficient 
to come within the rule of contributory negli- 
gence, they can not recover in an action for 
loss of services and for medical attendance.*” 
But a child’s right of recovery is not coterm- 
inous with that of its parents. If the negli- 
gence consists of an omission of that degree of 
attention which no parent can at all times 
bestow, or that care which necessity of labor 
precludes father and mother from giving, the 
child shall have its action ; ** but if the negli- 
gence be a positive act or command of the par- 
ents while exercising authority as such, the 
child have not its action.*® This distinction, 
though often unobserved, rests on reason and 
justice. On the one hand it reserves to the child 
all rights unaffected by the express acts or or- 
ders of its lawful guardians, and on the other 
it shields the defendant from responsibility 
for the parents’ want of discretion and judg- 
ment. If the parents acted in good faith the 
law can give no relief for the error, and the 
child must suffer the results of an inevitable 
accident. This rule, however, is by no 
means universal. No inconsiderable number 
of able judges b2lieve that public policy and 


35 Whirley ¢. Whitmore, 1 Head. 610; C. & A. R. 
Co. v. Kecker, 84 Ill. 483; Robinson v. Cone, 22 Vt. 
214; Norfork ete. R. Co. v. Armsby, 27 Grat. 455; R. 
Co. vy. Gladmon, 15 Wall. 401. 

86 Lnych vy. Smith, 104 Mass. 53. 

87 Smith v. Hestonville etc. R. Co., 02 Pa. St. 450; 
Albertson v. K. & Des M. R. Co., 48 Ia. 292. 

88 Fallon v. Cent. Park R. Co., 64 N. Y. 18; Morgan 
v. St. L. Bridge Co., 5 Dillon, 96; Frick v. St. L. ete, 
R. Co., 75 Mo, 542; Daley v. Norwich ete. R. Co., 26 
Conn, 591; Garvin v. Chicago, 97 Ill. 66; Philadel- 
phia ete. R. Co. v. Long, 75 Pa. St. 257. 

39 Holly v. Boston Gas Light Co., 8 Gray 128; Still- 
son v. H. & St. J. R. Co., 67 Mo. 671; Kay v. Pa. R. 
Co., 65 Pa. St. 269; Callahan v. Bean, 9 Allen 401; O. 
& M. R. Co. v. Stratton, 78 Ill. 88. 





humanity demand that children be protected 
from all negligence but their own, and that a 
defendant must answer for his own negli- 
gence, whether the child’s parents exercised 
due care or not.* 

It is believed that the above rules of impu- 
ted negligence apply to guardian and ward, 
idiots, lunatics, imbeciles and their keepers. 
And on principle it would seem that the mas- 
ter’s negligence would be imputed to his ser- 
vant in an action by the latter, in cases where 
the servant did not know and had no reason 
to think that he was in a dangerous position. 

The second head embraces all cases of neg- 
ligence imputed to the plaintiff by virtue of 
of his contractual relation to the person fail- 
ing to use due diligence. This relation is, 
without exception perhaps, that of bailor and 
bailee. Smith v. Smith,*! and Forks Towa v. 
King,* have established the rule that the neg- 
ligence of a hirer or borrower is imputable to 
the owner in his action against negligent third 
persons. Whether or not a plaintiff is 
chargeable with the negligence of his carrier 
or driver appears to depend on the character 
of the conveyance. If the vehicle be a farm- 
er’s wagon,** or a private carriage,“ the 
driver’s negligence will be imputed to the 
persons riding therein, in conformity with the 
decisions of the English courts.“ But where 
the conveyance is public, as street cars, rail- 
way trains, and steamboats, the law is un- 
settled. The Supreme Court of New York 
holds that a carrier’s negligence can not be 
imputed to a passenger for the following rea- 
sons : The passenger is in no way identified with 
his carrier; he has no control of the train, or 
steamer, or of its employees; he can not ar- 
range its time-table, regulate its speed, or 
determine its direction; and often he has no 
choice of carriers or route of travel.*® The 
Supreme Court of Pennsylvania on the other 
hand, following Thorogood v. Bryan, decide 


40 Whirley v. Whitmore, 1 Head. 610; Robinson v. 
Cone, 22 Vt. 214; Baltimore ete. R. Co. v. McDonnell, 
43 M4. 534; Gov’t. St. R. Co. v. Hanlon, 53 Ala. 70; 
Cleveland ete. R. Co. vy. Manson, 80 O. St. 451. 

412 Pick. 621. 

4284 Pa. St. 280. 

43 Lake Shore & Mich. S. R. Co. v. Miller, 25 Mich. 
274. 

44 Prideaux v. Mineral Point, (Wis.) 6 Cent. Law 
Journal, 428; Robinson vy. N. Y. ete. R. Co., 66 N. Y. 
11, holds the other. way. ms 

45 Thorogood v. Bryan, 8 C. B. 115. 

46 Webster v. Hudson River R. Co., 33 N. Y. 26); 





* Colgrove v. N. & N. H. R. Co., 20 N, Y. . 
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that a passenger is chargeable with the carri- 
er’s negligence, and that he can not recover 
‘from a concurrently negligent third person. 
The compensation paid and the higher degree 
of care and skill which the carrier is bound to 
+estow on his passenger identify the two par- 
ties. Moreover, public policy requires that 
_ ‘the carrier should be held for all injuries oc- 

“curring to his passengers through his neg- 
lect.47 Pennsylvania repudiates the doctrine 
~of principal and agent in putative negligence, 
where the relation is one of status, and adopts 
‘it where the relation is one of contract. This 
seems to be the better rule, notwithstanding 
the N. Y. court is sustained by more decis- 
‘ions than the other.** The general principle 
may be stated thus: a bailor shall not have 
an action for a loss or injury which occurred 
on account of the concurrent negligence of bis 
bailee and a third person, and for which the 
bailee himself could not therefore maintain an 
ection. 

To present fairly, clearly, and concisely 
our present American law on the degrees and 
privity in negligence, has been earnestly at- 
tempted by the writer. The results of his la- 
‘bor may be summarized as follows: 1. No 
degrees of negligence are recognized in actions 
for the violation of a duty imposed by law. 
**In every case the negligence, whatever epi- 
thet we give it, is failure to bestow the care 
and skill which the situation demands.”’ 2. 
dn actions for negligence which is the breach 
of a private agreement and is unconnected 
‘with a general duty, the three degrees are 
recognized. But they have been repudiated 
in cases of bailments, both of goods and of 
spersons, as passengers, to common Carriers ; 
and there is a atrong inclination on the part 
of many courts to abrogate them altogether. 
-3. Where the relation is one of status the 
negligence of parent, or guardian, is imputa- 
ble to the child, or ward, only when the par- 
ent, or guardian, exercises his authority as 
such. And where the relation is one of con- 
tract, the bailor is identified with the bailee, 
and is chargeable with the latter’s want of 
due diligence. Wma. W. Keysor. 

Omaha, Neb. 


47 Lockhart v. Lechtentabler, 46 Pa. St. 151. 
_ #& Bennett v. N. J. R. Co., 36 N. J. L. 225; Danville 
rete. Co. v. Stewart, 2 Met. (Ky.) 119. 








THE LITERARY PROPERTY OF 
AUTHORS. 





Independently of the copyright laws, an 
author has a right of property in his works 
which the law will protect until by publication 
they have been dedicated to the public. Itis 
the settled law of this country, that when a 
work is printed and published, the author 
having obtained no copyright, the dedication 
to the public of the right to use and repro- 
duce it is complete, and the author retains 
no exclusive right of property therein.1 In 
an early and celebrated case in England, a 
majority of the judges of the Court of King’s 
Bench held that the author of a literary com- 
position and his assigns, had the sole right of 
printing and publishing the same in perpetu- 
ity by the common law.” It was, however, 
in the same case, held by a majority of the 
judges, that this common law right had been 
taken away by the statute 8 Anne, c. 19, *‘for 
the encouragement of learning, by vesting the 
copies of printed books in the authors or pur- 
chasers of such copies during the time therein 
mentioned.’’ 

The discussion of the soundness of the 
views of the majority of the judges, in Miller 
v. Taylor, as to the common law rights of 
authors, would be quite unprofitable now, 


since it has long been the settled law both in 


England and America, that after publication 
the right is confined to the time limited by 
the statute. Whatever the author’s right 
might be in the absence of statute, it is clear 
that where these copyright laws exist, as they 
do in both countries, an author’s literary prop- 
erty in his published works can only be as- 
serted under such statutes.* The law con- 
cerning the author’s literary property in books, 
maps and other publications which are print- 
ed and laid before the public, is too well set- 
tled to require discussion. It may be summed 
up in two propositions, viz.: 1. If such pub- 
lications are printed and published, without 
being copyrighted, they are thereby dedicated 
to the public, and the author retains no liter- 
ary property in them. 2. If such publications 
are copyrighted, then the author’s rights are 
such, and only such, as the copyright laws 
provide. But there is a class of literary com- 
1 Wheaton vy. Peters, 8 Pet. 223. 


2 Miller v. Taylor, 4 Burr. 2803. 
3 Wheaton vy. Peters, supra. 
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positions which may be used by the author 
without being printed or published at all. Of 
this class are dramatic compositions, lectures 
and such other compositions as are to be oral- 
ly delivered or recited before an audience, 
and not printed or otherwise published. Con- 
cerning these, a question of much interest has 
arisen and has been productive of much dis- 
cussion and of considerable diversity of opin- 
ion among jurists. Itis this: If the author 
of such a composition shall publicly represent 
or deliver it before a popular audience, with- 
out having a copyright, will he thereby so far 
dedicate it to the public, as that any person 
acquiring a knowledge of it by memory, may 
reproduce it as his own? 

It is clear that the author of such a work 
has a property in it until he has by some act 
of his own made it public. If it is stolen 
from him, or if a person to whom it is deliv- 
ered with an understanding, express or im- 
plied, that it shall not be made public, or 
disposed of, shall, in violation of such under- 
standing, transfer it to a third party, or at- 
tempt to represent it to the public, the owner 
may, without doubt, have an injunction for 
his protection, unless he has waived his right 
in some way. 

Is the representation or delivery of such a 
composition before an indiscriminate audi- 
ence, equivalent to a publication by printing 
and offering for sale? The case of Keene v. 
Wheatley,* decided by Cadwallader, U. S. 
Dist. Judge, contains a learned discussion of 
this question, though its decision was not nec- 
essary to the determination of that case. The 
defendants in that case had undertaken to 
represent in a Philadelphia theatre, the com- 
edy called ‘‘Our American Cousin,’’ of which 
the complainant was the proprietor by assign- 
ment from the author. Judge Cadwallader’s 
conclusion was, as to the question now under 
consideration, that the complainant’s prior 
public performance of the play at her own the- 
ater, was a general publication, and therefore 
if it had been the means of directly or second- 
arily enabling the defendants to represent it 
through a retention of its words in their own 
memory, or in that of others of her audience, 
her literary proprietorship could not have been 
#0 asserted as to enable her to maintain her 
suit. The learned judge argued that there 


49 Am. Law Reg. (O. S.) 383. 





are two kinds of publication, to-wit, limited 
and general; the former being an act which 
communicates a knowledge of the contents to 
a select few upon conditions expressly or im- 
pliedly forbidding its general publication ; 
and the latter being the act of communica- 
ting the contents to the public without restric- 
tion, express or implied. In his view, the 
performance of the play in question by the 
complainant, was on her part an act of gen- 
eral publication. And while the opinion was 
expressed ‘‘that the manager of a theater 
may prevent a reporter from noting the words 
of such a play phonographically or steno- 
graphically, or otherwise,’ the court held the 
privilege of listening and of retaining the 
words in the memory, was the right of each 
auditor, and could not be restrained. The 
court was therefore of the opinion that a per- 
son thus acquiring a knowledge of a play, 
might republish or reproduce it. This con- 
clusion has not been generally accepted by 
the courts and the profession. 

The question arose in Palmer v. DeWitt,5 
and there precisely the opposite view was sus- 
tained, the court holding that the bringing 
out and representation upon the stage of a 
dramatic composition is not such a dedication 
of it to the public as will authorize others to 
print and publish it without the author’s per- 
mission. The general rule respecting limited 
and general publication is laid down in lan- 
guage similar to that employed in Keene v. 
Wheatley, but the conclusion is reached that 
the representation of a play upon the stage is 
a limited and not a general publication. The 
court said; **‘When a literary work is exhibi- 
ted for a particular purpose or to a limited 
number of persons, it will not be construed as 
a general gift or authority for any purpose of 
profit or publication by others. Ano auther re- 
tains his right in his manuscript until he 
relinquishes it by contract or some unequivical 
act indicating an intent to dedicated it to the 
public. An unqualified publication by print- 
ing and offering for sale is such a dedication. 
The rights of an author of a drama in his 
composition are two fold. He is entitled to the 
profit arising from its performance, and also 
from the sale of the manuscript or the print- 
ing and publishing of it. “ectures and plays 
are not by their public delivery or perform- 


547 N. Y. 532. 
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ance in the presence of all who choose to at- 
tend, so dedicated to the public, that they 
can be printed and published without the au- 
thor’s permission. It does not give to the 
hearer any title to the manuscript, or a copy 
of it, or the right to the use of a copy. The 
manuscript and the rights of the author there- 
in are still within the protection of the law 
the same as if they had never been communi- 
cated to the public in any form.’’ 

To the same effect is the well reasoned 
opinion of the Shipman. J., in Boncicault y. 
Fox. 

In Crown v. Aikin,? Drummond, J., ex- 
pressed the opinion that as the law now exists 
in this country, the mere representation of a 
play does not, of itself, dedicate it to the 
public except possibly so far as those who 
witness its performance can recollect it, and 
the spectators have not the right to secure its 
reproduction by phonographic or other verba- 
tim report independent of the memory.’’ The 
doubt expressed by the learned judge in the 
exception mentioned, presents the only ques- 
tion of much difficulty, inasmuch as it is now 
settled by the great weight of authority that 
the rule itself without the exception is as Judge 
Drummond states it. It was not necessary in 
that case to determine the question suggested 
by the exception, and no unqualified opinion 
was expressed. But the author of a play, a lec- 
ture, or a sermon, may represent, or deliver 
it before an audience without so far dedica- 
ting it to the public or to permit any one to 
obtain and use a copy without his consent is 
no doubt a well established legal proposition.® 
This then we may confidently affirm is the 
rule. The question remains whether the ex- 
ception asserted in Keene v. Wheatley can be 
maintained upon sound principle. That ex- 
ception briefly restated is this: ‘‘If the au- 
thor publicly represents his play, or delivers 
his sermon or lecture before an indiscrimi- 
nate audience, an auditor who is able to re- 
tain the words in his memory may reproduce 
or publish them without the author’s consent,’’ 
This precise question was considered and de- 


66 Blatebf. C. C. 87. 

7 2 Bisse] 208. 

8 Murray v. Elliston, 5 Barnwell & Alderson, 657; 
Macklin v. Richardson, 2 Ambler 694; Roberts vy. 
Myers, 23 Law Rep. 396; Jones y. Thorne, 1 N. Y. Le- 
gal Observer 408; Coleman y. Walthen, 5 Tern. Rep. 
245; Boucicault v. Fox, supra; Keene y. Clark, 5 
Robertson 38. 





cided in the affirmative by the Supreme Ju- 
dicial Court of Massachusetts in Keene v- 
Kimball.°, So long as this decision stood as- 


. the judgment of that eminent tribunal, it gave: 


great weight to that view of the question, and 
while it remained the law of Massachusetts: 
the question elsewhere was well regarded as 
one of great doubt. But the decision in 
Keene v. Kimball has in the recent case of 
Tompkins v. Halleck,!° been carefully recon- 
sidered and by the unanimous opinion of the 
court overruled. This must be regarded as a 
fortunate circumstance, as the later opinion 
will no doubt be generally accepted as the 
better one, and will be regarded as putting an 
end to a controversy in which the literary 
world is so deeply interested. The opinion 
in Tompkin v. Halleck, was delivered by 
Devens, J., and is an able and exhaustive re- 
view of the authorities, and discussion of the 
principles applicable to the question. The 
conclusion is that the theory that the lawful 
right to represent a play may be acquired 
through the exercise of his memory is entirely 
unsatisfactory. The court say: ‘It is not 
easy to understand why the author by admit- 
ting the public to the performance of his 
manuscript play any more concedes to them 
the right to exercise their memory in getting 
possession of his play for the purpose of sub- 
sequent representation, than he does the priv- 
ilkcge of using writing or stenography for that 
purpose.!! The spectator of a play is entit- 
led to all the enjoyment he can derive from 
its exhibition. He may make it afterwards 
the subject of conversation, of agreeable rec- 
ollection or of just criticism, but we cannot 
perceive that in paying for his ticket of ad- 
mission, he has paid for any right to repro- 
duce it. The mode in which the literary 
property of another is taken possession of, 
can not be important. The rights of the 
author can not be made to depend merely on 
his capacity to enforce them, or those of his 
spectator on his ability to assert them. One 
may sbandon his property, or may dedicate 
it to the use of the public; but while it re- 
mains his, the fact that the author is able to 
get possession of it, in no way affects his 
rights.’’ 

The importance of this ruling will appear 

916 Gray 545, 


10 183 Mass. 32. 
li Drone on Copyright, 568, 569. 
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when we consider that it applies as well to 
lectures, essays and sermons, as to plays. 
The author of a scientific lecture—as for ex- 
ample a lecture on medicine or surgery, pre- 
pared for repeated delivery before students— 
often has a very valuable property in his 
manuscript. The student who attends his 
lectures may not, according to the ruling, 
make them public, and the same rule would 
prevail if such a lecture were delivered 
before a promiscuous assembly. ‘The 
public lecturer, who prepares, with great 
labor and care, a popular lecture to be 
repeated in many places, has a property in 
his composition, which he does not dedicate 
to the public by repeating it from time to 
time. The minister who delivers a sermon, 
in the preparation of which be has given time 
and labor, may be protected in the property 
he has in his manuscript, until such time as he 
chooses to dedicate it to the public by print- 
ing and publishing. G. W. M. 
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INSURANCE — STATEMENT IN APPLICA- 
TION, A WARRANTY—DUTY OF ASSURED. 


BLOOMINGTON GROVE MUTUAL INS. 


MacANERNY. 


Supreme Court of Pennsylvania, March Term, 1883. 


An applicaeion for a policy of insurance contained 
this provision: ‘*This application shall form part of 
the policy of insurance, and all the statements there- 
in made shall constitute warranties on the part of the 
insured.’’ One of the questions in the application 
was: ‘*What incumbrances on the property?’’? The 
answer was, ‘‘None.’’ At the time of the applica- 
tion there was a judgment of $1,000 entcred against 
the insured. Held, thatalthough the assured told the 
company’s agent that he had given a judgment note, it 
was his (the assured’s) duty to know and state wheth- 
er or notit had been entered up, and as it had been 
and was an incumbrance the false statement inthe ap- 
plication avoided the policy. 


co. Vv. 





Paxton, J., delivered the opinion of the court: 

This was an action of covenant upon a policy ot 
insurance. The dwelling-house insured was en- 
tirely destroyed by fire. The company set up a 
breach of warranty as a defense. ‘The applica- 
tion contained, among a number of other ques- 
tions which were answered by the assured, the 
following: ‘*What incumbrance on the property ?”’ 
which was answered, so written down and signed 
by the assured, ‘“‘none.”’ The application con- 
tained this provision: **This application shall 
form a part of the policy of insurance, and all 
the statements therein made shall constitute war- 
ranties on the part of the insured.”’ 





At the time the application was made and 
signed by the assured there was a judgment of 
$1,000 entered against him in the court of com- 
mon pieas of Wyoming county, which was a lien 
upon the insured premises. Upon this state of 
facts there was a clear breach of the warranty 
against incumbrances, and the plaintiff below 
could not recover upon this policy. Te meet this 
difficulty he introduced evidence, under objection 
from defendant below, to prove that, at the time 
the application was filled up, the assured told the 
agent that he had given a note to his father and 
aunt; that he did not know whether the same was 
entered or not; that his father had agreed that it 
should not be entered. After the assured had 
made this explanation to the agent, the following 
is what occurred, according to the testimony of 
the assured himself: He (the agent) says ** ‘you 
can put itas you please;* he says ‘I will put it 
down as no incumbrance;’ I made no re- 
mark.”’ 

It will thus be seen that the assured, without 
knowing whether the judgment note which he 
had given was entered or not, acquiesed in the 
agent “putting it down as no incumbrance.”’ If 
the assured did not know the agent could not 
know; hence, there is no room for any allegation 
of fraud practiced upon the assured, or that the 
agent had placed his own construction upon the 

- language, and had thus inserted in the applica- 
tion an answer he did not make. For this reason 
the cases of Smith v. Mutual Ins. Co., 8 Norris, 
287, and Kilenberger v. Protection Mut. Fire Ins. 
Co., Id. 463, do not apply. We think the case 
comes direcily within the ruling of Common- 
wealth Mut. Fire Ins Co. v. Huntzinger, 2 Outer- 
bridge, 41. ‘The facts are almost identical. There 
the warranty was as to additional insurance. The 
assured told the agent he thought it was $1,500 or 
$2,000 he did not know which. The agent said he 
would put it down at $1,500, to which the assured 
assented, and signed the application. There was 
no fraud or intentional misrepreseatation—there 
was a mistake; but where a man warrants a state- 
ment to be true he must be held to its absolute 
truth. The purpose in requiring a warranty is to 
dispense with inquiry and cast upon the assured 
the obligation that the facts shall be as repre- 
sented. Ins. Co. v. Huntz:nger, supra. 

If George Redfoot, the agent who received the 
application, was, as was claimed by the defend- 
ant in error, also a director of the company, and 
clothed by its by-laws with full power to act in 
the premises, we do not see how it materially af- 
fects the case. If the company had knowledge of 
all that occurred at the time the application was 
signed, there is still a breach of warranty. 
Neither the assured nor the agent knew the judg- 
ment had been entered; both were perhaps aware 
that it might be. The assured with this knowl- 
edge took upon himself the responsibility of war- 
ranting against incumdrances. He assumed the 
risk and must be held to his warranty. We need 
not refer to the assigaument in detail. 
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The judgment is reversed, and a venire facias de 
novo awarded. 





EXEMPTION—EXEMPT FORAGE—CON- 
STRUCTION. 





KIMBALL v. WOODRUFF. 





Supreme Court of Vermont. 

The exemption of forage is an independent claim or 
right not conditioned upon the debtor’s having the 
exempt animals to consume such forage; hence, when 
the plaintiff owned only an exempt cow and horse,and 
the defendant, a sheriff, barely left him hay enough 
to keep them through the winter, and sold a quantity 
of hay needed to keep all the stock exempted by stat- 
ute, such sheriff is liable in trespass. 


Trespass and trover for a quantity of hay. Trial 
by court, December term, 1881, Caledonia county, 
Ross, J., presiding. Judgment for plaintiff. The 
parties agreed on the following facts: 

That the property for the taking and converting 
of which this suit is brought was regularly and 
legally taken and sold on a valid execution by 
the defendant as sheriff, provided the property 
sold was not exempt from attachment and levy; 
that at the time of the said levy and sale, the 


plaintiff had two cows and one horse; and that . 


one cow and the horse were exempt from attach- 
ment, and that he had no other horses. cattie and 
sheep, and did not have any others during said 
winter; that hay enough was left to the plaintiff 
at the time of said levy and sale to keep the said 
exempted cow and horse through the remainder 
of the winter; but the hay sold by the defendant 
would have been needed to keep all the stock ex- 
empted by the statute. The plaintiff’s declara- 
tion alleged that the hay was taken February 17, 
1880. 

J. P. Otis, for the plaintiff; Belden & Ide, for the 
defendant. 

PoweEks, J., delivered the opinion of the court: 

The question presented in this case is whether 
the exemption from attachment of forage in our 
statute of exemptions is conditional upon the 
debtor’s having the exempted animals specified to 
consume the forage; and it is to be determined 
wholly upon a construction of the statute itself. 

Exemption laws exist in all onr sister States in 
some respects similar in phraseology to ours, and 
in other respects quite different. Tne decisions of 
other States are based upon the language of their 
own statutes, and can therefore afford us little 
aid, as they would, did the question involve a 
common-law principle. 

This court has ever construed these statutes 
liberally in favor of the debtor, as such was the 
spirit which prompted their enactment. 

Our statute exempts one cow, ten sheep, a yoke 
of oxen or steers, or in lieu of the oxen or steers, 
two horses kept and used for team work. The exact 
phraseology ef the statute is ‘‘and also one yoke 





of oxen or steers, as the debtor may select, two 
horses kept and used for team work, and such as 
the debtor may select in lieu of oxen or steers, 
but not exceeding in value the sum of two hun- 
dred dollars, with sufficient forage for the keep- 
ing of the same through the winter,”’ “provided 
that the exemption of said horses and forage 
therefor’’ is not to extend to contracts made be- 
fore a date named. 

At the time of the attachment of the hay in 
question, the debtor had two cows and one horse, 
and had no other exempt animals. Can he claim 
as exempt forage sufficient to keep exempt ani- 
mals through the winter, unless he owns such an- 
imals to be sokept? Wethink he can. 

Inthe former part of the same section quoted 
above one cow and ten sheep are declared to be ex- 
empt; later op is found this clause,‘‘forage sufli- 
cient for keeping not exceediug ten sheep and one 
cow through one winter.”’ It has always been 
understood that this exemption of forage was 
absolute, irrespective of the fact whether the 
debtor had the ten sheep and cow or not. 

The clause exempting the oxen or horses reads 
‘two horses, * * * with sufficient forage for 
the keeping of the same,” etc. The preposition 
‘swith,’ as here used, is to be construed as con- 
necting two independent subjects, rather than as 
joining a dependent or qualifying «clause to one 
subject. It is the same as if it read ‘‘a yoke of 
oxen and, in addition thereto, forage,”’ etc. 

This construction is in accord with the settled 
understanding of our people, and we think it ex- 
presses the intent of the legislature. 

Judgment affirmed. 





ATTORNEY AND CLIENT—CONFIDENTIAL 
RELATIONS. 


SHOEMAKER v. STILES. 


Supreme Court of Pennsylvania, April 16, 1883. 


1. The relation of attorney and client gives rise to 
great confidence,and the attorney is presumed to have 
the power to strongly influence his client, and to gain 
by his good nature and credulity, and to obtain un- 
due advantages and gratuities. Hence the law often 
declares transactions between them void which be- 
tween other persons would be unobjectionable. Un- 
less the transaction is fair, itis deemed a constructive 
fraud. 

2. If an attorney fraudulently claims the right to 
retain out of the money of his client a larger sum than 
the jury find to be just, he forfeits all claim to any 
compensation. 

&. A receipt is only prima facie evidence, 

4, Courts have power to make rules respecting the 
filing of depositions, and can not be reversed for en- 
forcing them. 


Error to the Court of Common Pleas of Lehigh 
county. 
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In a suit between the plaintiff's decedent and 
the-Lehigh Valley Railroad Company, December 
23, 1869, a verdict in favor of the plaintiff was had 
for $5,118.90. March 23, 1871, this verdict and 
its interest, in all, $5,502.81, was paid to Mr. 
Stiles, the plaintiff’s counsel, and also costs of 
witnesses, $161.40, were paid to the prothonotary 
of Bucks county. On the — day of March, 1871, 
Mr. Saeger, the plaintiff's decedent, went to the 


office of Mr. Stiles, and was paid $4,302.81, leav- 


ing a balance of $1,100 in the hands of Mr. Stiles. 
Mr. James, of Bucks county, was associate coun- 
sel at trial; this balance was retained pending 
the settlement of fees, costs, etc., upon the alle- 
gation of Mr. Stiles that witnesses were unpaid, 
and that he was in need of money. Mr. Saeger, 
running through a period of six to eight months, 
called repeatedly upon Mr. Stiles for full settle- 
ment, but he was postponed under the pretext 
that the fees of Mr. James had not been paid, and 
that the costs were still unsettled. These facts 
were offered to be proven by the deposition of 
Mr. Saeger. In the meantime, Mr. Saeger paid 
his witnesses, and the $161.40, bill of costs for 
plaintiff’s witnesses, remained with the prothono- 
tary. Mr. Stiles procured an order from Mr. 
Saeger to draw these costs, and sent the order for 
costs to Mr. James, and who, by the direction of 
Mr.Stiles, but without authority from Mr. Saeger, 
drew them and retained them as fees; thus the 
attorneys had in actual cash $1,261.40 of their 
<lient’s money, and after deducting fees, the bal- 
ance was due the plaintiff’s decedent. Mr. James 
was paid a retainer of $50, and Mr. Stiles also $50 
at the same time, for which Mr. Saeger gave Mr. 
Stiles a note of $100. 

When the $4,402.81 was paid, Mr. Stiles made 
a statement as follows: 





WILLIAM SAEGER In Common Pleas of 
Vv. : Lehigh and Bucks 
LEHIGH VALLEY RAILROAD Co. Counties. 

December 23, 1869, VErTdict.......eeececccsoccccceces $5,118 90 

Interest from December 23, 1869, to March 23, 
BETS cc cbcevcesenccecetenss cocccecesesectessivewscese 383 91 
$5,502 Sl 

Deduct fees, etc........+ ceocecescecececes $1,000 (0 
NOU. ccccccccccccccccssccscccccces coveseces 100 OV 1,100 00 
$4,402 sl 


Received the above sum of $4,402 81, in full as above. 
WILLIAM SAEGER, 

At the trial this receipt was proven and admit- 
ted in evidence, and was held to be conclusive by 
the court, and the jury was instructed to find for 
the defendant, if they believed Saeger had signed 
the receipt. 

For plaintiff in error, A. B. Longauker, Esq.; 
Contra, Messrs. R. E. Wright and Evan Holben, 

TRUNKEY, J., delivered the opinion of the 
court: 

By itself the receipt is prima facie evidence that 
Saeger consented to the deduction of $1,000 by 
the defendant for his services; but it is by no 
means conclusive. A receipt is like any other 
parol admission of the party, and is open to ex- 
planation or correction, and he may show that it 
was mide by mistake,or does not exhibit the 





real state of facts. Russell v. Church, 65 Pa. St. 
9; Wharton on Cont., sec. 938. The parties were 
attorney and client. That relation gives rise to 
great confidence, and the attorney is presumed to 
have the power to strongly influence his client, 
and to gain by his good nature and credulity, and 
to obtain undue advantages and gratuities. Hence, 
the law often declares tranactions between them 
void, which between other persons would be 
unobjectionable. Unless the transaction is fair 
and conscionable, it is deemed a construct- 
ive fraud. This long establised rule ap- 
plies to this case, even if the receipt is 
taken as evidence of a settlement of the amount 
of these fees for the services in the judg- 
ment therein recited. More than eighteen per 
centum was deducted for fees, and the plaintiff,in 
the first place, must show that the sum retained is 
larger than the services of the defendant were 
reasonably worth, or larger than agreed upon if 
there was an express contract. If he does, then 
the burden is cast upon the defendant to prove, to 
the satisfaction of the jury, that the sum was re- 
tained by his client’s agreement, under circum- 
stances that made it fair and conscionable. When 
there isa dispute respecting the amount of fees, 
and the attorney acted in good faith, his right to 
compensation is not forfeited should the jury find 
that he is entitled to a less sum than he claimed. 
But if he fraudulently claimed the right to retain 
out of the money of his client a larger sum than 
the jury find to be just, he forfeits all claim to any 
compensation whatever. Balsbaugh v. Fraser, 19 
Pa. St. 95. The testimony of Mr. James was suf- 
ficient to warrant a finding by the jury that the 
defendant contracted with Saeger to conduct the 
suit against the Lehigh Valley R. Co. for ten per 
centum of the amount recovered; also, that 
James contracted for a contingent fee for services 
in the same case of $500. After the date of the 
receipt tre defendant wrote an order in favor of 
James, which Saeger signed, for the costs, 
amounting to $160.40. James received the costs, 
but nothing from the defendant, except letters 
containing, among other things, urgent directions 
to draw the eosts, and not pay a cent to the wit- 
nesses or Saeger. ‘These letters tend to show the 
manner of dealing between the parties, and 
Saeger’s dissatisfaction. The evidence ought to 
have been submitted to the jury and considered In 
connection with the fact that the parties held the 
confidential relationship of attorney and client. 
It is now immaterial whether the defendant could 
rightfuliv have paid out of money in his hands 
James’ fee; he did not. The tirst and sixth 
specification of error must be sustained. 

Courts have power to make rules respecting the 
filing of depositions, and cin not be reversed for 
enforcing them. Rule Nw. 87 is reasonable, and 
not inconsistent with any statute. There are good 
reasons for requiring promptness in the filing of 
depositions, and itis incumbent on the party at 
whose instance they are taken to see that they are 
filed in time. If it be eorceded that the court be- 
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low could properly have directed the deposition 
to he filed nunc pro tunc, there is not ground 
shown for reversing the order refusing the motion. 

Judgment reversed and venire facias de novo 
awarded. 





NEGOTIABLE PAPER—DISCOUNT — FAIL- 
URE OF CONSIDERATION—NOTICE. 
MANN v. SECOND NATIONAL BANK OF SPRING- 
FIELD, OHIO. 


Supreme Court of Kansas, September 6, 1883. 


1. The Champion Machine Co., the payee and 
holder of a promissory note, indorsed it to the 
plaintiff bank before maturity. The company, at the 
time of such indorsement, knew that the considera- 
tion had failed. The indorsement was made by A, its 
president and actual business manager. A was also 
a director of the plaintiff bank, and one of the three 
constituting its discount committee. The note was 
discounted by the bank by its cashier under general 
instructions from its president, and probably other 
members of the discounting committee, including A, 
to discount all paper offered by the Champion Ma- 
chine Co. The discount committee as such never took 
action upon this note, but it was discounted by the 
bank through its cashier, under the general instruc- 
tions above stated. As president and general manager 
of the machine company, A was chargeable with no- 
tice of the infirmity in the note. If the discount com- 
mittee had met and acted upon the note the bank 
would have been charged with the nutice which he as 
member of the discount committee had. Query, 
Can an officer of a bank, charged with a special duty, 
by a general instruction to some other officer practic- 
ally abandon the discharge of his duties, and thus 
throughthe ignorance of such other officer enable the 
bank to discount and obtain possession of paper as a 
bona fide holder, when if he had discharged his duty 
it would not have taken the paper with notice? 

2. The mere discounting of paper and placing the 
amount thereof to the credit of a depositor, who al- 
ready has a large balance to his credit, does not make 
the bank a purchaser for value soas to protect it 
against infirmities in the paper. Entering the amount 
of the discount to the credit of the depositor, simply 
creates the relation between the bank and the depos- 
itor of debtor and creditor, and as long as that rela- 
tion remains and the deposit is not drawn out, the 
bank has simply promised to pay the depositor, has 
parted with no value, and, is not entitled to the pro- 
tection of a bona fide holder of paper. 


Thos. W. Heatley and W. D. Webb, for plaintiff 
in error; Ryan & Wood, for defendant in error. 

Error from Doniphan County. 

BREWER, J., delivered the opinion of the court: 

This was an action on a negotiable promissory 
note. Trial by jury. The court instructed the 
jury peremptorily to fiad for the plaintiff, and of 
this defendants complain. The note was given in 
payment of a Champion harvester and cord binder. 
In the sale of this machine, a warranty was given, 
and the defense was a breach of the warranty, 
and therefore a failure of the consideration. Up- 
on the trial, testimony was offered in support of 
this defense, and finally it was admitted that the 





defendants were entitled to a verdict, unless the 
plaintiff was a purchaser of the note fora good 
and valuable consideration before maturity with- 
out notice of the failure of the warranty. The 


mote was in form to the order of Amos‘ 


Whitely, President. It was due Jan. 1, 1882; was 
indorsed and transferred to plaintiff, Dec. 14, 
1881. The note, though in form to the order of 
Amos Whitely, was the property of the Champion 
Machine Company, was taken by it on the sale of 
the machine in the name of its president for con- 
venience, and by it, through, the indorsement of 
its president, transferred to the plaintiff. The 
failure of the warranty was communicated to the 
general agent of the company at St. Joseph, Mo., 
before the note became due and while it was in 
the possession of the company. It further appears 
that the only officer of the bank who took part in 
the discount and purchase of this note by the 
plaintiff, was its cashier, John G. Benalack. Mr. 
Benalack had been cashier since Aug. 15, 1881. 
Up to a month prior to such time, he had been 
book-keeper of the Champion Company, and 
knew in a general way that the consideration of 
notes received by the company was its machines. 
He had no personal knowledge of the considera- 
tion of this note, of the failure of the warranty in 
the sale of the machine, or any other matters con- 
nected with it. The note was brought to him by 
the cashier of the Champion Company for dis- 
count in the ordinary course of business. After 
having been discounted, it was held by the bank 
until sent forward for collection. Suit was com- 
menced March 11,1882. Amos Whitelr, the pres- 
ident of the machine company, who indorsed this 
note, was a director of the plaintiff bank, and one 
of the three members constituting its discount 
committee at the time this note was discounted. 
The note was never formally presented to the dis- 
count committee, but the note was discounted by 
the cashier under general instructions from the 
officers to discount any paper offered by certain 
customers of the bank, included among whom was 
the Champion Machine Company. These instruc- 
tions were given by the president, and perhaps, 
according to the testimony of the cashier, by 
Amos Whitely also. Prior to the first of January, 
1882, Amos Whitely was in the habit of visiting 
the bank once or twice a week, and as familiar 
with its business as directors usually are. His 
connection with the Champion Machine Company 
was not only as president, but also as its actual 
business manager. 

Further, at the time of discount, no money was 
paid directly to the machine company, but the 
amount of the discount, $142.14, was credited to 
the account of the machine company. At that 
time, and since, up to the time of the commence- 
ment of this action, the machine company carried 
an average balance of several thousand dollars in 
the bank. 

This, we believe, covers all the material testi- 
mony. All bearing upon the indorsement and 
transfer of the nete to plaintiff, and the relation 
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of the Champion Machine Company to the plaint- 
iff, was in deposition given by the cashier of the 
plaintiff. Upon this testimony two important 
questions arise. First, did the bank take with 
notice of the detense to the note? Second, had it so 
paid for the note that it could claim the benefits 
of a bona jide purchase for value? 

Upon the first question, we remark that the 
knowledge of the general agent of the Champion 
Machine Company was the knowledge of the 
company. Therefore, at the time it indorsed the 
note to plaintiff, it knew of its infirmity. Hence, 
if the bank was chargeable with notice of what 
the company knew, then it was not a bona Jide 
holder without notice. Now, the president and 
general business manager of the machine compa- 
ny was, as stated, a director and one of the three 
members of the discount committee of the bank. 
He knew what the company knew of the infirmity 
of the paper. As president and general business 
manager, he knew, because the company knew, 
that the warranty in the sale of the machine had 
failed, and that therefore the makers had full de- 
fense against this note. Is the bank chargeable 
with the notice of what Amos Whitely, a director 
and member of its discount committee knew? 
The mere fact that Whitely was a director, would 
not, it seems, charge the bank with notice of 
what he knew. In Wade, on the Law of Notice, 
secs. 682 and 683, the author thus states the rule: 
‘*Accordingly, in a case where one of the direct- 
ors of a bank had notice of the fraudulent perver- 
sion from the objects for which they were drawn, 
of certain bills, and with that knowledge, was 
present at a meeting of the board where the same 
bills were presented for discount, his knowledge 
was properly held to be the knowledge of the 
bank. However, the mere fact that a bank di- 
rector is in possession of certain knowledge, 
which would prevent his becoming an innocent 
holder, would not affect the bank if the paper 
should be received there and discounted, without 
his knowledge. It could hardly be his duty to 
report to his bank every fact coming to his no- 
tice, in relation to all the negotiable paper of 
which he may have any knowledge, where he had 
received no intimation that such paper would be 
presented there for discount.’’ The authorities 
cited in the notes seem to sustain the general doc- 
trine laid down in this quotation. See Bank v. 
Senecal, 13 La. 525; Insurance Co. y. Insurance 
Co., 10 Mo. 517; Bank v. Paine, 25 Conn. 444; 
Bank v. Hart, 3 Day 491; Bank v. Lewis, 22 Pick. 
24; Bank v. Norton, 1 Hill 572; Bank v. Davis, 2 
Hill 463; Bank v. Aymar, 3 Hill 263. So that the 
mere fact that Whiteley, as a director of the bank, 
knew ofthe infirmity in the paper would not 
eharge the bank with notice unless he in some 
way participated in the discount. But there is a 
fact beyond that of directorship. Whitely was 
one of the three gentlemen constituting the dis- 
count committee of the bank. While as a direc- 
tor he had a general supervision over the affairs 
of the bank, as a member of the discount commit- 





tee he was charged with a special duty covering 
its discounts. And the question as it really stands 
is narrowed to this: Can an officer of a bank 
charged with a special duty, by a general instruc- 
tion to another officer to perform that duty, in a 
certain class of cases, relieve the bank from re- 
sponsibility for notice of facts which it would un- 
questionably have known and been responsible for 
ifhe had discharged such official duty. In Morse 
on Banks and Banking, page 113, the author says: 
‘In the case of knowledge acquired by or com- 
municated to any other officer than a director, 
little difficulty can arise. The president, it should 
be remembered, is a director. But his duty of 
general supervision is more general than that of 
any other member of the board. Wherefore no- 
tice to him on any subject would probably be held 
to be notice to the bank. If it fall within the 
scope of the agency and official employment of 
the officer it is notice to the bank.” See also 
Bank v. Davis, 3 Hill 463. We think it is a ques- 
tion of grave doubt whether public policy will 
permit an officer of a bank, charged with a special 
duty to surrender the actual performance of that 
duty to any other officer, and thereby relieve the 
bank from the responsibility which would have 
rested upon it had he properly discharged his 
duty. Weshall not however absolutely pass upon 
that question for we think upon the other ques- 
tion presented the ruling of the district court was 
erroneous and must be reversed. 

In reference to that question it will be observed 
that the bank in fact paid nothing to the company 
at the time of the discount. It simply credited 
the company on its books with the amount of the 
discount and thereby enlarged the company’s ac- 
count with the bank. Itis not acase in which 
the company’s account was overdrawn and in 
which it was indebted to the bank, which indebt- 
edness was reduced by the amount of the discount. 
On the contrary the bank owed the company and 
it simply, by the discount, increased the amount 
of this indebtednesz, an indebtedness which con- 
tinued until after suit was brought and the bank 
had full notice of the defense. Now conceding 
that the bank was a bona fide holder, that it ac- 
quired title in the first instance without any no- 
tice of any infirmity to what extent isit protected. 
The general rule in such cases is that a bona fide 
holder is protected to the am-unt he has paid, or 
lest by virtue of the discount. In the case of 
Dresser v. Construction Co., 93 U.S. 92, it was 
held that a bona fide holder of negotiable paper 
pur: hased before its maturity upon an unexecu- 
ted contract, on which part payment only had 
been made when he received notice of fraud and 
a prohibition to pay, is protected only to the 
amount paid before the receipt of such notice. 
In the opinion which covers simply that point the 
authorities are fully cited and the conclusion 
reached is the unanimous opinion of the court. 
In Bank v. Valentine, 18 Hun. 417, it is held that 
the mere discounting of a note and giving a 
party credit on the books of the bank for 
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the amount thereof does not constitute the 
bank a holder for value. A similar proposition is 
laid down in Dougherty v. Bank, 93 Pa. St. 227. 
We do not cite the various cases in support of the 
general proposition, for they are fully cited and 
discussed in the opinion of the court in 93 U.S. 
supra. The proposition rests on the plainest 
principles of justice, and in no manner impairs 
the desired negotiability and security of commer- 
cial paper. Whenever the holder isa bona /Jide 
holder, he has a right to claim protection, but 
protection only to the extent he has lost or been 
injured by the acquisition of the paper. If he 
has parted with value, either by a cash payment 
or the cancellation of a debt, or giving time on a 
debt, or in any other manner, to that extent he 
has a right to claim protection; but when he has 
parted with nothing there is nothing to protect. 

A mere promise to pay is no payment. He may 
rightfully say to the party from whom he pur- 
chased, the paper you have given me is valueless 
and, therefore. I am under no obligation to pay, 
and if the paper be in fact valueless,payment can 
not be compelled. Now the relation of a bank to 
its depositor is simply that of debtor. The bank 
owes the depositor so much. If the deposit is 
valueless its obligation to pay is without consid- 
eration, and it may decline to pay. There is 
nothing in the relation of a bank to its depositor 
which takes its obligation to its depositor out of 
the general rule of debtor to creditor. The case 
of Bank v. Crawford, 2 Cin. Superior Ct., cited 
by defendant in error, is a case in which the de- 
positor’s account was overdrawn, and the dis- 
count therefore was practically the payment of an 
antecedent debt. And in such a case the bank, 
having taken the paper in payment of an antece- 
dent debt, was entitled to protection to the 
amount of such debt. Draper v. Coles, 27 Kan. 
484. 

We think, therefore, that the bank, having paid 
nothing at the time of its discount, having simply 
increased its debt to the depusitor, the Machine 
company, and that debt remaining unpaid at the 
time suit was brought, and it received actual no- 
tice of the infirmity of this paper, can not claim 
the protection of a bona fide holder for value. 
We see nothing in the case of the Railroad Co. v. 
Bank, 102 U. 8. 14, which conflicts with this con- 
clusion. At least there is nothing in the decision 
as applicable to the facts of that case which con- 
flicts, nor the illustrations made by the learned 
judge who wrote the opinion of the court. And 
while there are some expressions in that opinion 
which may seem to. conflict, we do not understand 


that the court means in any way to overrule the | 


prior case in 93 U.S. supra. We think, cherefore, 
the district court erred in its peremptory instruc- 
tions to find for the plaintiff; that the judgment 
must be reversed and the case remanded for a 
new trial. See also Jordan v. Bank, 74 N. Y. 
467; Bank v. Bank, 1 Hall, 617; Bank v. Bank. 46 
N. Y. 82; Hubbard v. Chapin, 2 Allen, 328; Ste- 
vens v. Bank,3 Hun (N. Y.), 147; Holcomb v. 





Wyckoff, 35 N. J. L. 36; Holman v. Hobson, 3 
Humph. 127; Bank v. Chapin, 8 Met. 40; Williams 
v. Smith, 2 Hill, 301; Todd v. Shelbourn, 8, Hun 
(N. Y.), 510; Butler v. Harrison, 2 Cowp. 565; 
Garland v. Bank, 9 Mass. 407; Clark Nat. Bank 
v. Bank, 52 Barb. 592; Platt v. Chapin, 49 How. 
(N. Y.) 318. 

The judgment will therefore be reversed and 
the case remanded for a new trial. 

All the justices concurring. 
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1. ATTORNEY AND CLIENT—WITHDRAWAL OF AT- 

TORNEY—CowRrT’s Duty. 

It is not the legal duty of the Court in a civil case to 
see that the litigants are supplied with attorneys 
in every stage of the proceeding. If an attorney 
withdraws from a case, the Court, in the exercise 
ot its discretion, might postpone the trial, or not, 
to give opportuntiy to secure other counsel; but 
the discretion of the Court, either exercised, or in 
refusing to act in such case, is not ground for 
error. Leahy v. Dunlap, 8.C. Colorado, Spring 
T. 1883; 4 Colorado L. Rep, 59. 


2. CONTRACT—WARRANTY—FRAUD. 

Plaintiff traded with defendant exchanging cattle 
for a horse; denied a general warranty as to the 
soundness ‘ot the horse and denied that he was 
blind while he ownedhim. Defendant claims the 
horse was blind, that plaintiff knew it, and im- 
mediately upon discovering such fact and on the 
day of the exchange he returned the horse and 
took the cattle. The circuit court observed that 
what somebody else had said in the presence of 
plaintiff about the horse being blind was not com- 
petent evidence unless plaintiff was trying to sell 
the horse at the time to defendant. Held error, 
as tending to discredit plaintiff’s statement that 
he did not know the horse was blind. ag ad 
v. Lawrence, 8. C. Wis., oops. 25, 1883; 6 Wis. L. 
N. No. 3. 


8. CONVEYANCES—DEFECTIVE ACKNOWLEDGMENT 

—AMENDMENT. 

A notary public, in certifying to the acknowledg- 
ment before him by a married woman and her 
husband of a certain lease of land belonging to the 
married woman, neglected to insert the fact that 
the contents of the lease had been made known to 
toher. The lease was then delivered, and short- 
ly afterwards recorded. Five months afterwards, 
the same notary, without again calling the parties 
before him, added a second certificate of acknowl- 
edgment in the proper form, certifying what had 
occurred at the time of the first acknowledgment. 
The lease was then a second timerecorded: Held, 
that the second certificate and recording were in- 
effectual to cure the invalidity of the first certifi- 
cate of acknowledgment. Enterprise Transit Co. 
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v. Sheedy, S.C. Pa., May 21, 1883; 18 W.N. C. 


. 


4, CORPORATION—CONSTRUCTION OF CHARTER. 
Corporations take those powers which are conferred 
upon them by the Legislature and nothing more; 
the charter of a corporation must be construed 
liberally as to the public and strictly to the gran- 
tee; a power in un aet of incorporation to take 
and use ‘*‘such lands, water and materials, as may 
be necessary to construct and maintain the pro- 
posed works,’’ does not carry with it a grant of a 
right to take the feein land thus occupied. Pitts- 
burg, etc. R. Co. v. Brice, 8. C. Pa., 1883; 40 | 9, JuRISDICTION—TRIAL BEFORE 


Leg. Int. 358. 


~ 


5. HUSBAND AND WIFE—JOINT PURCHASE OF 

NECESSARIES—PRESUMPTIONS. 

A joint purchase of necessaries by husband and wife 
is regarded in law as the contract of the husband 
alone, and while book entries, charging the goods 
to them jointly, are presumptive evidenee of a 
sale on his credit, they are not conclusive of that 
fact. It may, nevertheless, be shown that they 
were purchased by the wife and on her credit. 


JUDGE. 


to which jurisdiction, by legal proceedings, bas 
first attached, is entitled to proceed therein with- 
out interference by another court. 
plies as well between State and Federal courts as 
between courts ofthe same State; e. g.; 
S. Marshal seize property under an attachment 
issued out of the Federal court, and aclaimant of 
said property sue in replevin in a State court, the 
Marshal may justify by pleading the attachment. 
The remedy open to the claimant is to intervene 
in the attachment suit. 
Colorado, Spring T. 1883: 4 Colorado L. Rep. 49. 


This rule ap- 
Ifa U. 


Wilcox, 8. C. 


ONE NOT A 


Parties to a litigation cannot by agreement confer 
jurisdiction to try a cause upon one not a judicial 
officer authorized by law to hold the Court, and 
when this appears in the record to have been the 
case, the cause must be sent back for trial. 
without commending the moral conduct of the 
party who takes advantage of the result. 
Invincible M. Co. v. Howcutt, 8. C. Colorado 
Spring T. 1883; 4 Colorado L. Rep. 62. 


This 


Haverly 


Hoff v. Koerper, 8. C. Pa., May 7, 1883; 40 Leg, | 10. LANDLORD aND TENANT—LAND LET ON SHARES 


Int. 359. 


6. INSURANCE, FIRE—WAIVER OF CUNDITION AS 


TO OCCUPATION. 


An agent who had power to insure unoccupied 
buildings issued on such a building a policy which chaser at sheriff’s sale of the land. 
stipulated that it skould be void ifthe building 
should become unoceupied without the consent of 


the company indorsed. 


appropriate to a case of unoccupied property. 
The agent knew that the building was unoccupied 
but neglected to indorse the policy. The company 
never offered to return the premium paid. Held, 
that the company had waived the condition of for- 
feiture and was liable on the policy. Haight v. 
Continental Ins. Co., N. Y. Ct. App., March 27, 


1883; 16 Rep. 376. 


7. JUDGMENT—AGAINST DISCHARGED BANKRUPT— 


BINDING ON WHOM. 


The premium paid was 


1. Itis well settled that if a person who has been nary endorsement. 


adjudicated a bankrupt, and has received iis d@is- 
charge in bankruptcy, thereafter suffers a judg- 
ment to go against him upon a debt properly prov- 
able in bankruptcy, he is bound by such judg- 
ment, and so are all others claiming under or 


—EXECUTION SALE OF CROP. 

Where Land is let to a tenant on shares the interest 
of the landlord in the growing grain cannot be 
seized and sold on execution before severance so 
as to pass a good title thereto as against a pur- 


Long v. 
Leavers, S. C. Pa., May 25, 1883; 40 Leg. Int. 359. 
11. NEGOTIABLE PAPER—NOTE OF STOCK COM- 

PANY—ENDORSEMENT. 

Where by a resolution of a stock company a promis- 
sory note is issued to pay an indebtedness of the 
company, the note being signed by the treasurer 
and endorsed by the directors as such, and after- 
wards the paper is taken up by one of them, this 
is nothing more than an advancement by him in 
behalf of his co-obligors, and entitles him toa 
contribution for the money thus advanced; he can- 
not pick out one of the endorsers and charge him 
with the whole liabilitv, as in the case of an ordi- 

Middleton v. McMurtrie, 8. 
©. Dist. Columbia, 11 Wash. Rep. 593. 
12. TRUSTs — SALE BY TRUSTEE TO CESTUI QUE 

TRUST—INVESTMENT—ADVICE OF COUNSEL. 

1. A trustee furnished goods from his own store to a 
married cestui que trust, for the support of her- 


through him as parties or privies. 2. When A self and family, at less than current prices in the 
sold to B one-half interest in certain land in 1860 neighborhvod. Held, that the amount of such 


and the other halfin 1867, and B sold the same 
to Cin 1868 and C sold it tothe administrator of 
A in 1877, and where it appeared that in 1875 a 
decree was had bya creditor of B, to which C 


sales was a lawful charge in his favor, especially 
as the instrument creating the trust provided for 
the application of the principal to the support of 
cestut que trust and her family, upon order of the 


was a party, and by said decree the said sale from court. 2% The fact that a trustee made impru- 


B to C was set aside, and where upona levy being 
made on the land to satisfy the claim of such cred- 


itor, tbe administrator of A putin a claim alleg- not excuse him. 


ing that B had not paid A for the land, and that 
the deed made by B to C was really made to C as 
agent for A to satisfy said debt for unpaid pur- 
chase money. Held, that A was concluded by the 
decree mentioned, since, according to the claim, 
his agent was a party thereto; if the facts stated in 
the clsim are true, C was the trustee of A and 
represented him inthe proceedings upon which 
the deeree was rendered. Smith v. Cook, S.C. 


Ga., Sept. 18, 1883. 


8. JURISDICTION—CONCURRENT JURISDICTION OF 
STATE AND FEDERAL COURTS. 
Where different courts have concurrent jurisdiction 





dent investments of the trust fund, upon the ad- 
vice of the husband of the cestui que trust, will 
3. Advice of counsel will not 
protect a trustee in the doing or omission of acts 
not warranted by, or in violation of, his trust. 
Cogbill v. Boyd. S. C. App. Va.; 11 Wash. Rep. 


18. W1ILL—LiIFE TENANCY—SUPPORT OF FAMILY. 
G. T. Rakestraw died, leaving a will in which he 
made his wife executrix, and by the sixth item 
providing as follows: ‘*I will that all the rest of 
my real estate property, including the house and 
lot I now occupy, and a house and lot down in 
Lawrenceville, together with my lands, be held 
and controlled by my wife during her life time. 
1 would also include whatever notes and money [ 


in respect of the same subject matter, that court may own. In short, it is my will that my wife 
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shall have full and entire control of all my effects 
of whatever kind.’’ The widow presented her 
bill, alleging that the testator left six minor chil- 
dren, and that the income of the property would 
not support them and asking that she be allowed 
to sell it, or a part of it, for the support of herself 
and family. The court held that there was no 
power of sale in the will and refused the prayer of 
the bill. This construction of the will was prop- 
er, but the refusal of the prayer of the bill was 
erroneous. The life tenant can waive her life 
estate in the property, which would vest the entire 
estate in the children, and the court could then 
order a sale of so much of the property as was 
necessary for the purposes desired. The court 
could hear evidence of the probable value of the 
life estate of the widow and decree to her sueh 
sum as would be equal thereto, and could by 
proper order protect the remainder for the benefit 
of the children, or decree that it be turned over 
to them or to guardians for such as are minors. If 
the ordinary could order such a sale (code 1824), 
so can the Superior Court, in this proceeding, if 
the bill be amended 80 as to allege the willingness 
of the life tenant to surrender her life estate, and 
set forth specifically the property constituting the 
estate. Rakestraw v. Rakestraw, 8. C. Ga., Sept. 
18, 1883. 








RECENT LEGAL LITERATURE. 





SIXTEENTH FEDERAL REPORTER.—Casres Argued 
and Determined in the Circuit and District 
Courts of the United States, June-July, 1883. 
Robert Desty, Editor, St. Paul, 1883: West 
Publishing Co. 


Probably the most interesting case, In some re- 
spects, contained in this volume is Woodruff v. 
North Bloomfield Gravel M. Co., from the Circuit 
Court of the District of California, commonly 
known as “The Debris Case.’ Although turning 
upon a question of parties, its facts are aptly il- 
lustrative of the way in which principles of law, 
in the course of their progress and growth, adopt 
themselves to new circumstances as they arise. 
The facts which are a little peculiar grew out of 
the process known as “thydraulic mining.’’ Sev- 
eral parties owning extensive mines at various 
points on the affluents of the Yuba river, work 
them independently of each other by the hydrau- 
lic process, discharging their waste earth and 
other debris into the stream, whence it flows 
down into the main river where the debris be- 
comes mingled into one indistinguishable mass, 
passes on and is deposited along the course of the 
river in the valley burying valuable lands and 
creating a public and private nuisance. It was 
held that a bill in equity by a party injured 
against all the parties thus contributing to the 
nuisance to enjoin it is not demurrable as being 
multifarious or for a misjoinder of parties. Such 
parties may be joined in equity because they act- 
ually contribute to the result, the injury being the 
action of the debris, combined long before it 
reaches the place of injury, and also on the 
ground of avoiding a multiplicity of suits. 





GENERAL LEGAL MISCELLANY. 





LORD COLERIDGE IN ST. LOUIS. 


Lord Coleridge is certainly a wonderfully good 
talker. At the reception tendered him by mem- 
bers of the St. Louis bar, at the St. Louis Club 
House on Friday evening last, he made a response 
to an elegant little address of welcome by Judge 
Treat, of the United States District Court, which 
absolutely charmed all hearers by its appropriate- 
ness, modest dignity and happy delivery. The 
following is the response in full: 

Your Honor and Gentlemen of the St. Louis 
Bar: Before I say anything in reply to this very 
noble address at the hands of his Honor, to which 
I have just listened, permit me to apologize to you 
if Ihave kept you waiting. I assure you that it 
was nothing but the charms of St. Louis society, 
and my ignorance of the time at which this meet- 
ing had been appointed, which has led me to de- 
tain you, if detain you I have. 

Now, gentlemen, do let me say that I thank 
you exceedingly for the address whieh his Honor 
has been pleased to read. I thank you individu- 
ally and as a man for the kind personal expres- 
sions toward myself which that address contained. 
I thank you still more as a judge and as aluwyer 
for the enunciation of those true and only prin- 
ciples upon which, in my judgment, those who 
have to expound the common law should be guided 
in the administration of jurisprudence which un- 
derlies it. 

For myself, accustomed as I have long been to 
the criticism of English writers, I have some diffi- 
culty in recognizing in the far too flattering por- 
trait given in this address, any traces of the fea- 
tures of the original with which I have been so 
long familiar in the severely truthful mirror of 
English newspapers. [Laughter.] But the truth 
obliges me to say that, as we all know, distance 
lends enchantment to the view; and as the Eng- 
lish portrait painters are much nearer to their sub- 
ject, soit is tolerably certain—especially as one 
knows that from their omniscience anything like 
error, anything like personal prejudice, anything 
like hard feeling is, from the necessity of the case, 
uniformly absent [laughter]—it is quite certain 
that the English portrait will be more correct than 
the American, [Laughter.] 

I can only say sincerely that [am not aware 
that I have risen in our common profession by 
any dishonorable art [applause], and I can truly 
say that I have devoted the best of those poor 
powers which alone [ can command to the dis- 
charge of the many complicated and most impor- 
tant duties of the high office which it is my lot to 
fill. 

But, passing away from this very unimportant 
and unworthy subject to the more general and far 
more important topics which you have touched 
upon in your address, do let me say that I really 
cannot express adequately how much I sympathize 
and agree with you, that law grows; that, while 
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its principles remain unchanged, the application 
of them must change with changing time. That 
the English common law is as broad as the race, 
as various and elastic as the various people of 
which that race is composed, ani that it is, in its 
wisdom and profundity, as inexhaustible as our 
language, these things “1 earnestly believe, am 
thoroughly convinced of. ‘This is the theory that 
from time to time I have sought to maintain in 
argument and exemplify in practice. 

But, gentlemen, our common law has had great 
dangers to meet and overcome. The wise and 
broad liberality of Lord Holt and Lord Mansfield 
would have antedated many of those salutary 
changes which are now embodied in the law, had 
it not been for the narrow and unbending learn- 
ing of Lord Kenyon and Lord Eldon, which post- 
poned them for nearly a century. And in the 
same way the broad and manly sense of the Judges 
of the Queen’s Bench and of the Common Pleas, 
in the times of Lord Denman and Lord Campbell, 
were overborne and crowded out and overruled by 
a great lawyer indeed, but a man of the most nar- 
row technicality, who, when he was young, dom- 
inated Westminster Hall with the most despotic 
sway. I mean Baron Parke, who was afterwards 
known as Lord Wensleydale. Hewasa man who 
used to rejoice in non-suiting the plaintiff in an 
undefended cause, [Laughter], that is to say, do- 
ing what by the very nature of the case was injus- 
tice. He resisted with the utmost of his ability 
the very slightest attempts that were made to 
allow amendments in the pleadings. For, said 
he, “Good heavens! Think of the state of the 
record.”? [Laughter.] That is, he thought of 
the parchment. The clients were nothing. 
[Laughter.] And he set himself deliberately to 
destroy and defeat the intentions of the English 
Parliament in 1852 and 1854, to introduce some- 
thing of an equitable breadth and freedom into 
our common law procedure as it existed at that 
time, and he succeeded. I should be sorry to 
think that this was a fair description of every- 


thing existing at that time, but [I remem- 
ber a great and esteemed lawyer—I do 
not know whether his name has reached 


this side of the Atlantic in the honor and distine- 
tion it should, L allude to Mr. Justice Maule, one 
of the most powerful intellects Lever knew, and at 
the same time a man who was certainly gifted 
with a slight turn of friendly satire. I remember 
once hearing him say in court toa gentleman of 
the bar who was arguing, ‘*Well,”’ he said, ‘that 
seems a horror in morals and a monster in argu- 
ment. Now, the case in Meeson & Wellsby that 
lays it down is the law.”? [Laughter.] 

Ido not want to say asingle word against the 
moral worth nor the intellectual force of these 
men. They were learned men, and men of ex- 
traordinary power; men who, if they had not had 
that extraordinary power, could net have done 
what they did; because I have learned what you 





know, that in literature, ia morals and politics, | 
in anything that you please, a man, to do much 


mischief, must be very able and rather good. 
[Laughter. ] 

But the common law, happily, has survived 
these dangers. It has survived to guard our free- 
dom with its own great majesty. It has survived 
to be one amongst the many links which I hope 
bind England and America indissolubly together. 
[Prolonged applause.] England isin a certain 
sense the mother, and America is the child. 
[Applause.} And the mother, like other mothers, 
suffered many pangs and much sorrow at the birth 
of her child. [General applause and laughter.} 
But now all those have passed away, and “she 
knoweth no more sorrow,”’ for the joy and the 
pride with which she looks upon the greatness and 
the glory of what she has brought forth. [Loud 
and continued applause. | i 

DICTA. 

Prof. Gray in his volume on Restraints on 
Alienation makes the following remarks on Vbiter 
Dicta: That a Judge should not occasionally let 
fall a remark not strictly necessary to the decision 
of a case, is neither possible nor desirable ;ebut of 
elaborate statements, confessedly uncalled for to 
determine a cause, and confessedly made to fore- 
stall opinion on a matter not in judgment, there 
have been, it is believed, before Nicholas v. Eaton 
(91 U.S., 716) and since Marbury v. Madison (1 
Cranch, 137), but two cases in the histery of the 
Supreme Court. They are worth noting. From 
1842 to 1844 a controversy had been going on be- 
tween the Superior Court of New Hampshire and 
Judge Story, sitting as Circuit Judge in the First 
Cireuit. The latter claimed, and the former de- 
nied, the rights of the courts of bankruptcy to 
enjoin proceedings in the state courts, and to di- 
rect the sher'ff to deliver property attached in a 
state court to assignees in bankruptcy (Hx parte 
Foster, 2 Story, 131; Ip re Cook, Ib., 376; Kitt- 
redge v. Warren, 14 N. H., 509; Ln re Bellows, 3 
Story, 428; Everett v. Stone, ib., 446; Kittredge v. 
Emerson, 15 N. H., 227). In 184 the Supreme 
Court of the United States was moved to issue a 
writ of prohibition to a District Court sitting in 
bankruptcy. The Court was, unanimous against 
the right to issue the writ; but Judge Story, who 
delivered the opinion, embraced the opportunity 
to reaflirm the ovinions On the power of the Bink- 
ruptey Courts which he had maintained on cir- 
euit (Ex parte Christy, 3 How., 292). Mr. Justice 
Catron protested. That the Supreme Court, he 
said, has no jurisdiction ‘to review the proceed- 
ings of a Bankrupt Court is our unanimous 
opinion. So far we adjudge, and in this | concur; 
but a majority of my -brethrea see proper to go 
further, and express their views at large on the 
jurisdiction of the Bankrupt Court. lo this 
course I cannot concur. Perhaps it is the re- 
sult of timidity, growing cut of long-estab- 
lished judicial habits in Courts of error else- 
where, never to hazard an opinion where no case 
was before the court, and when that opinion might 
be justly arraigned as extra judicial and a mere 
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dictum by courts and lawyers, be partly disre- 
garded while I was living and almost certainly be 
denounced as undue assumption when I was no 
more—a measure of disregard awarded with an un- 
sparing hand here and elsewhere te the dicta of 
S:ate Judges under similar circumstances; and it 
is due tothe occasion and myself to say that I 
have no doubt the dicta of this court will only be 
treated with becoming respect before the court 
itself, s0 long as some of the judges who concur- 
red in them are present on the bench, and after- 
wards be openly rejected as no authority—as they 
are not” (p. 322). The words were prophetic. 
The next year Judge Story died. The Superior 
Court of New Hampshire entirely disregarded his 
dicta in Ex parte Christy (Peck v. Jenners, 16 N. 
H. 516). ‘The case was carried to the Supreme 
Court of the United States, and there, in 1849, the 
decision of the State court was unanimously con- 
firmed. Peck v. Jenners, 7 How. 612. The other 
instance in which the judges of Supreme Court, 
in delivering opinions, have indulged in elaborate 
dicta, confessedly uncalled for, is the Dred Scott 
case. 17 How.393. The result of the cases does 
not atgur well for the practice.—New York Daily 
Register. 








. CORRESPONDENCE. 





PLEADING INJURIES TO STOCK IN JUSTICES’ 
COURT. 
To the Editor of Central Law Journal. 
Legitimate and respectful criticism, we believe, 
has always been held to be proper, even when ap- 
plied to a court of last resort. Adopting this 
view, we shall briefly direct attention to the case 
of Schulte v. The St. Louis, Iron Mountain & 
Southern Railway Company, 76 Mo. 324, wherein 
the court decide that a statement before a justice 
of the peace against a railroad company for kill- 
ing stock to be sufficient under sec. 43 of the rail- 
road law, (sec. 809, stat. 1879) *‘must aver that 
the stock were not killed within the limits of an 
incorporated town.’’ Inasmuch as this is the only 
reason assigned for reversing the judgment, we 
will assume that the statement upon which the 
case was tried was sufficient in all other respects. 
It is held by the courts that a railroad company is 
not bound to fence its road where it runs through 
atownor city, nor ata station or depot, which 
public convenience requires to be kept open for 
the transaction of business and the receipt of 
freight and passengers, nor at public or private 
road crossings. Now, if it must be avered that 
the stock were not killed within the limits of a 
town or city, is it not also necessary to aver that 
the stock were not killed at a station or at a cross- 
ing of a public or private road? If the one must 
be stated, by what parity of reasoning or logic can 
a statement be held sufficient that fails to nega- 
tive the other propositions? If it is absolutely 
necessary to negative the one, why not the 





others also? In our view, it is sufficient to 
set forth and clearly show in the statement, 
that the stock got upon the railroad or was 
killed at a point where the company were 
bound by law to fence, and in consequence of 
‘the failure to construct or maintain such fences 
or cattle guards”’ the stock were killed or injured. 
If our view is correct, then it is certainly not nec- 
essary to make the averment as stated in the 
opinion, as the affirmative allegation of the one 
proposition, necessarily negatives the others. In 
support of the opinion in 76 Mo. supra, the court 
cites the case of Rowland v. St. Louis Iron Moun- 
tain & Southern Railway Company, 73 Mo. 619. 
On examination of the latter case, we find that the 
judgment therein, was reversed ‘‘because the 
amended statement does not set forth that the 
hogs got on the railroad or were killed in conse- 
quence of the failure to construct and maintain 
such fences or cattle-guards.” ‘The latter case was 
reversed because it did not contain a plain statu- 
tory requiremgnt; the former, because it failed 
to allege something not required by the statute. 
Suppose that the stock were killed within the 
limits of an incorporated town, and that fact was 
not negatived in the statement, would it be un- 
just or unreasonable to hold it to be a matter of 
defence? If true, it could be easily proven, and 
if proven, would defeat the action. We have been 
taught to view with liberality the statements and 
proceedings in justices’ courts; but the opinion in 
the 76 Mo. supra is an advance toward technical 
strictness not yet required of petitions in circuit 
courts. R. A. D. 
Trenton, Mo., Oct. 1st, 1883. 








NOTES 





—*‘Do you know the prisoner?” asked a Har- 
lem judge of a witness. ‘Yes, sir, Ido; I know 
him intimately ; he and I were in a bank together 
at the same time.’’ ‘Ah, when was that?” was 
the question of a shrewd lawyer, who was counsel 
for the prisoner. ‘*Well, as near as [ can remem - 
ber, it was five years ago, and about three o'clock 
in the morning; none of the bank oflicers were 
present at the time.’’ The witness was speedily 
excused. 

—tThe following instructive incident in con- 
nexion with the trial of the late assassin, Guiteau, 
has been communicated to the Boston Advertiser: 
—P. J. Sheahy, who served as one of the jurors in 
the Guiteau trial, has become insane, and will be 
conveyed to an asylum. His insanity has been 
gradually developing ever since the hanging of 
Guiteau, which event seemed te have a powerful . 
effect on the mind that before that time never 
showed the slightest symptoms of weakness. Be- 
fore the trial he frequently expressed the greatest 
repugnance to serving on a jury that was to try a 
man for his life, and after the trial he became 
morbid on the subject of being in part responsible 
for a hanging. 





